Y et

THA COMPTROLLEN aunnnm.?f\* <
AOFr THE UNITED STATED

WABHINRATON, DOD.C. ROS4 0D

DECISION

FILE: B-190350 DATE: October 26, 1977

, . {
MATTER OF: Dupont Pacific, Ltd.
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DIGEST: Protast to GAO against allegedly restrictive
specificdation, filed more than 10 working days
aftar initial adverse agency action on protest
to contracting activity, is untimely and will
* aot be ronsidered on its merits.

Invitation for bids (IFB) No. N62766—77-B-0025 was issued on
July 14, 1977, by the Naval Facilities Engineering Coumand for the
vestoration of typhoon-damaged family housing facilities at Anderaon
Alr Force Base, iuam, M.1, Bids were to be opened on September 13,
although the date was later extended to September 21,

,L:»

At the end nf August. Dupont Pacifie, Ltd. (Dupqqt), a manu-
facturer's thprelencative ‘for two.elastomeric roof coat*ng firms,-
instructed 1tn “applicator con:ractof,' ‘Oripac Painting: Co. (Oripac),
to protesat to the contrscting: aativity that a specification in the
IFB concerning "Elastomeric M¢ ibrane Coating" was unduly restrictive
in :bat it could. only be mit by one roof coatiag mznufac:urnr. On
Sepiember 15, Oripac was informed by the Navy CSZcicer in Charge of
Construction (0ICC) thiat the specification would not be amended.
Dupont itself filed a protest on behalf of its two clients with the
OICC on that same date.

Bids we. e opened under the IFB as initially issued on September 21,
and award was made ovn September 26, Dupont's protest was denied by
the O0ICC by telegram of September 28. Dupont protested the matter to
our Office by letter dated October 3, filed here on October 6.

Section 20.2(a) of our Bid Protest Procedures, 4 C.F.R, part 20
(1977) (Procedures), provides in part:

I\u-

"4 A& If a protest has bean filed with the contractlng
agency; any subsequent protest to the 'Genaral Accounting
Office filed within 10 [working) days of formal notifica-
tion of or aztual or conetructive knowledge of initial
adverse .gency action will be conaidered. * # %'
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' For purposes of Dupont's protest to our Office, we considar

the. "initial adverse agency acztion' here to have been the 0ICC's
Septerber 15 notice to Oripac, which had protested at that level
&t the inltruction of Dupont, that the specification in icaue
would not be amended. Accordingly, Dupont's protest to our
Office, filed October 6, is untimely under sectiin 20.2(a) of
our Procedures and will not be considered on its merits.

In regard to, the abovo, va recognize that Dupont itself pur-
sued the matter wlth the OXCC in 1ts letter of September 15. How-
ever, while we realize that 'a protestur may consider an agency's
initial adverse action to be 111—founded or 1nadequately explnined,
leading the protester to, 1eak reconsideration or clarification at
the agency or other level. it is ncverthelaas obligatory that the 1
protest be filed after uotification of {i{t1al advcrse. agency action. |
e, Scrub Car Wash' sttema, Inc.,nB1}86586 Jaly 9, 1976, 76-2 CPD |
29; 52 Comp. Gen. 20 (1972). Farthcrnore, even i1f we wesa tol 2on- ;
sider Dupont's letter of September 15 to 't e 0ICC, rather than !
Oripac 8 earlier communlcation with the 07 C, as Dupont's initial |
protest, the opening of hids on Septembar‘gl without taking the *
requested corrective action must be considered "adverse agincy action"
within the meaning of section 20.2(a) of our Procedures. Kinetic |
Systems, Inc.. B~189146, July 1, 1977, 77-2 CPD 5. Thus, the protest
to our Otfice, filed more than 10 working days thareafter, cannot be
ctrisdldered on that basis either.
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Faul G, Dembling
General Counsmel






